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an English domicil and therefore bound by the Act; secondly
and alternatively, because the essential validity of the marriage
was determinable by English law as being either the lex domi-
cilii of the husband or the law of the country of the proposed
\ matrimonial home. Pearcg^^^
! feoMioi^k^te
j.sions. The Act, he said, was intended to affect 'all persons
domiciled in the United Kingdom wherever the marriage
might be celebrated*.1 He also agreed with the second sub-
mission, 'since by the law of the husband's domicil it was a
marriage into which he could not lawfully enter'.2 This passage,
coupled with the citation of In re Paine* undoubtedly suggests
that the learned judge applied English law as being the lex
domidlii of the husband before marriage, bujt the fact remains
that the decision js ^^y^L^S^^^^ of thejntendeji
matrimonial	""^
_______   ,..
*At all the material times it was the husband's intention after his
service abroad to settle down with his wife in England. On October
i oth, 1948, a child was born. In June, 1950, they paid a short visit to
England, and in October, 1950, they came to England permanently.'4
It may be objected with force that none of these decisions is
conclusive in favour of the law of the matrimonial home, since
each one is open to the construction that the lex domidlii re-
ferred to was the lex domidlii of each party. In fact it must be
admitted tHat in In re Paine the judge did not address his mind
to the future matrimonial home, but applied English law as
being the lex domidlii of the woman prior to her marriage.
Nevertheless there remains one decision which, on the facts
though not on the reasoning, is a more convincing authority
for the view now being advocated. This is Sottomayor v^De I c^
garros (No. 2),s where	"	^ '
^ ''"a domiciled Englishman married in England his first cousin, ajomiciled	•/ q
Jgorflnguese. The law of Portugal prohibited alnarrlage between first       ^      *
cousins in the absence of a Papal dispensation.
If it is true to say that a marriage is invalid where either party
is incapacitated by his or her personal law, the decision in this
case should have been adverse to the legality of the union, but
Sirjames Hanngn held that it constituted a valid marriage. It
*    -——^	—
1 [1950 P. 493-	2 Ibid., at p. 494.	3 Supra, p. 315.
* [1951] P., at pp. 482-3.
s (1879), 5 P.D. 94. See also Qgden v. Qgdtn [1908] P. 46.

